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This Court has jurisdiction of this appeal pursuant to the

Arizona Constitution Article VI, Section 16, and AR S. Section
12- 124(A) .
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This matter has been under advi senent since the tine of
oral argument on April 15, 2002. This decision is made within
30 days as required by Rule 9.8, Maricopa County Superior Court
Local Rules of Practice. This Court has considered and revi ewed
the record of the proceedings fromthe Phoenix Cty Court, and
t he Menoranda and oral argunent of counsel. This Court had
previ ously ordered nenoranda fromthe attorneys on the issue of
a suppl enental record.

| T 1S ORDERED accepting only those matters which both
parties have agreed to include within the record.

The first issue raised by Appellant is her allegation that
the trial judge incorrectly denied her Mdtion to Suppress
adm ssions made to Phoeni x Police Oficer Keith regarding her
driving and drinking on the night of her arrest.

The decision made by the trial court involves a m xed
question of law and fact.® Appellate courts nust give deference
to the trial judge s factual findings, including findings
regarding or involving witnesses credibility and the
reasonabl eness of inferences drawn by witnesses.? This Court
must review those factual findings for an abuse of discretion.?
Only when a trial judge's factual finding, or inference drawn
fromthat finding, is not justified or is clearly against reason
and the evidence, will an abuse of discretion be established.*
This Court nust review de Novo the ultimate | egal question
whet her Appellant’s Fifth Arendnent rights were viol at ed.

In this case, the trial judge expl ai ned her reasons for
denying Appellant’s Mtion to Suppress:

! See, State v. CGonzalez-Gutierrez, 187 Ariz. 116, 927 P.2d 776 (1996); State
v. Magner, 191 Ariz. 392, 956 P.2d 519 (App. 1998).

71 d.

3 State v. Rogers, 186 Ariz. 508, 924 P.2d 1027 (1996).

4 State v. Chapple, 135 Ariz. 281, 660 P.2d 1208 (1983): State v. Magner,

Supr a.
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It’s the court’s opinion that this
was not, at the point the questions were
asked, the custodial type of situation
that’ s addressed by Mranda. The Defendant
was bei ng wal ked across a parking | ot.

She had not been told she was under arrest.
She was not handcuffed. Her armwas held
just to keep her fromfalling down.

So at the tine the two - - just those
two questions were asked, |’mfinding that
she was not in a custodial situation. Had it
happened | ater on when she was seated in
the police car and couldn’t get out, that
m ght have been a different situation, but
|’ m denying the Mdtion to Suppress for the
reasons stated.”

Police officers are clearlg required by Federal and Arizona
State law to give the Mranda® warnings when a suspect is in
custody and is interrogated while in custody.’

The testinmony of Oficer Keith was that Appellant was being
wal ked to the patrol car so that she would have a place to sit
down where she wouldn’t harm herself, as she could not stand
unassisted. Another reason was to find out what was going on.?®
The officers had not arrested Appellant at this tine and did not
intend to.°

Having determned a factual basis exists to support the
trial judge's ruling, this Court also determ nes de novo that
the facts do establish a reasonable basis for concluding that

S RT. of July 13, 2000, at pages 22-23.

® Mranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966)

" Mranda v. Arizona, supra; State v. Landrum 112 Ariz. 555, 544 P.2d 664
(1996).

8 RT. of July 13, 2000, at pages 8-12

% 1d.
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Appel lant was not in custody and that her Mranda warning need
not have been explained to her by the police at the tine she
answered a few brief questions. This Court, therefore,
concludes that the trial judge correctly denied Appellant’s
Motion to Suppress.

Secondly, Appellant clains that the trial judge erred in
denying her objection and Mtion to Preclude witness’ Bodillo
and Gonzalez from testifying. Wthout <citing any I|ega
authority for the proposition that the wtnesses should be
precl uded, Appellant contends that the trial judge erred in
precludi ng them because they observed a video tape show ng the
Def endant prior to their testinony in court. The prosecutor
avowed that the strength of the wtnesses’ identification
testimony woul d not be based upon anything that they saw in the
courtroom?®® The trial judge attenpted to suggest to Appellant’s
trial attorney that her objection to the witnesses was premature
and suggested that counsel go back and talk to the witnesses.!!
It further appears from the record that Appellant did not
request an opportunity to speak with the witnesses. Neither did
Appel l ant request an evidentiary hearing, outside the presence
of the jury, to determne the witnesses’ ability to make an
identification of Appellant independent from the video tape
which they had seen played in court. Therefore, this Court
concludes that Appellant has waived the issue for purposes of
appeal .

Appel lant also contends in several separately nunbered
issues that the trial judge erred in its rulings sustaining
objections nade by the prosecution and overruling objections
made by Appellant’s counsel. This Court finds no error wth
those evidentiary rulings by the trial judge.

Finally, Appellant also contends that the trial court erred
in denying her Mdtion to D smss based upon an alleged conment
by the prosecutor on the exercise of Appellant’s right to remain

1 R T. of July 13, 2000 at page 32.
'R T. of July 13, 2000, at pages 32-34.
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silent. The record does not support Appellant’s contentions
that the prosecutor conmmented on her post-arrest right to remain
silent. The trial judge denied Appellant’s Mtion to Disnss
fi ndi ng:

Under the cases, the Court is aware of,
this particular type of question is not
considered to be a comment on the Defendant’s
right to remain silent. | would also note
that O ficer Canpbell in his response refers
to a five mnute period that he tal ked to
her (Appellant) before he placed her under
arrest. | amdenying the Mbtion to Dismiss... .

The trial judge’s ruling denying Appellant’s Mtion to
Di smss appears to be supported by the record, and specifically
by the testinony of Oficer Canpbell which referred specifically
to the time that he spent with Appellant prior to her arrest.
This Court finds no error in the trial court’s ruling denying
Appellant’s Motion to Dism ss.

IT IS THEREFORE ORDERED affirm ng the judgments of gquilt
and sentences inposed by the Phoenix City Court in this case.

IT IS FUTHER ORDRED renmanding this matter back to the
Phoenix City Court for all further and future proceedings in
this case.

2 R T. of July 24, 2000, at page 194.
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